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Recommendations in response to the Government of Canada’s discussion paper Facilitating Projects on Crown and Public Land in Canada’s Greenhouse Gas Offset Credit System from 
[Organization / Nation] - [Location]

This letter provides comments from [organization / Nation] in response to the discussion paper Facilitating Projects on Crown and Public Land in Canada’s Greenhouse Gas Offset Credit System. 

Carbon offsets are a transitional tool, a stepping stone towards systems change. Carbon markets come with risks which can be reinforcing of colonial systems. In accordance with Canada’s commitments to reconciliation and climate mitigation targets under the Paris Agreement, we call on the Federal Government to support the expedient implementation of viable carbon offset projects led by Indigenous Peoples within their territories. The recommendations listed below seek to ensure that the new protocol upholds Indigenous rights and that rights-holders[footnoteRef:1]  are supported to unlock potential benefits, in  alignment with reconciliation, Land Back and economic sovereignty.   [1:  Herein, “rights-holders” refers to First Nations, Inuit and Métis. Section 35 of the Constitution Act, 1982 , recognizes and affirms the existing Aboriginal and treaty rights of the Indian, Inuit and Métis peoples of Canada.] 


1. Assertion of Indigenous Rights/jurisdiction over carbon and atmospheric benefits
Carbon Rights reside with the Indigenous Nations, and not with the Federal, Provincial or Territorial government. 
a. ECCC should recognize that the bundle of rights referred to as “carbon rights”[footnoteRef:2][footnoteRef:3] are currently undelineated and there is good legal evidence that they reside with Indigenous Nations within their traditional territories and not, as stated in the discussion paper, with the Crown government. A statement acknowledging this discrepancy and challenge should be incorporated into national protocols. This discrepancy need not impede projects from advancing as there are previous examples of advancing IPCAs and carbon projects in NWT and BC by engaging  the “agree to disagree” clause in negotiated agreements.  [2:  From Resilient LLP Memo, 2022: 
Carbon rights, typically with respect to GHG emissions, are predominantly defined as a “bundle” of rights, including any of: 
the authority to implement a project or programme related to GHG emissions;
the authority to reject and/or participate in such a programme;
rights to conserve or enhance biological sinks;
the right to generate, transact, or otherwise monetize carbon credits and related instruments (“Carbon Credits”) ; or 
the right to receive proceeds of Carbon Credits (collectively “Carbon Rights”). ]  [3:  BC Assembly of First Nations have asserted that “rights of First Nations in BC are land-based Aboriginal rights, and it is First Nations communities that have the right to the carbon stored and absorbed across their lands and the potential revenues related to such carbon” (BCAFN, 2022).] 

b. ECCC should recognize that Carbon Rights in Crown land are sui generis Aboriginal rights on the basis that they are, without limitation, rights incidental to enumerated Aboriginal treaty rights, subject to an inherent unceded Indigenous right to harvest Carbon Credits, and consistent with an interpretation of historic or modern treaties to include sharing in the benefits of the land.

2. Role of the provinces and territories: remove provincial/territorial oversight requirements
a. ECCC must remove any and all mentions of rights-holders being required to have an agreement with their respective Provincial or Territorial governments.
i. It is important to address the role of provincial and territorial governments and how intergovernmental relationships could be structured to ensure that rights-holders do not lose power or lose revenue in multi-jurisdictional decision-making processes. If the market sees the Provincial, Federal and Indigenous dynamic as unclear or uncertain, then potential buyers may seek a discount or stay away from the Canadian market, inevitably impacting Indigenous Nations the most. Having clear relationships and protocols ensures that all parties can benefit equitably from the international market.
b. In cases when Provinces or territories refuse to engage or pose unreasonable barriers to rights-holders, ECCC must ensure a mechanism is in place to enable pathways forwards for rigorous/qualifying Indigenous-led projects within the Federal Offset System. 
i. Whereas resource management lives with the Province and Provinces and First Nations have jurisdiction over land use changes, the Federal government has authority in all matters relating to climate change; as tested via the carbon tax, the Federal government could create a backstop mechanism to act on behalf of unwilling Provincial governments. This could involve a time-bound requirement for all provinces and territories to design a comprehensive approach that offers certainty to expedite qualifying Indigenous-led projects in line with minimum standards (a federal ‘benchmark’); should a province or territory fail to do so, the federal government would intervene.
c. Introduce financial or other incentives for provincial governments to engage in land use changes and co-management agreements with rights-holders, particularly in carbon-related projects.
i. Currently provincial governments are needed for changes in land use, meaning there are no ‘bypass options’ for rights-holders and unwilling provinces will always pose a risk to projects. Therefore we strongly recommend that ECCC find a way to incentivize provinces and territories to accept/adopt a change in land use, at no cost to the rights-holders involved. Furthermore, the Federal government should create a framework that gives rights-holders more influence over land use decisions. Strengthening rights-holders’ decision making over land will help address the broader issue of limited authority.   

3. Indigenous Leadership
a. All projects advancing on public lands should be preferentially led by rights-holders whose traditional-use territory it is.  No projects should happen on public lands that are led by the province or territory.  
b. ECCC should require that all carbon projects on Traditional-Use territory have a First Nation, Indigenous Community or Indigenous-Led organization as the Project Proponent or Account Holder with the CATS. 
i. Doing so vests oversight and authority relating to land-use decision making and carbon project performance with the rights-holders, thereby codifying the appropriate recognition of the traditional-use rights that exist in Canada.
c. If ECCC is unwilling to mandate the above policy recommendation, consider incentivizing the same outcome by waiving the CATS registration and transfer fees, in perpetuity, for all projects with a First Nation, Indigenous Community, or Indigenous-Led Organization as the project proponent and CATS account holder.

4. UNDRIP and FPIC-aligned community consent and co-governance mechanisms
a. The language of consent in the discussion paper is misleading and sets up the potential that rights-holders are pressured or coerced by external parties such as external developers who attempt to create projects by just ‘checking the box’ of consent. The starting point should be that the Indigenous Nation is the proponent unless they have specifically waived this position. All projects that proceed must show that they are consistent with the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)[footnoteRef:4]. There will be no projects that proceed without the rights-holders’ consent.  [4:  Including Articles 8, 11, 15, 18, 27 and 31 and upholding the principle of free, prior and informed consent (FPIC) as per Article 19.] 

b. Dynamic Consent: Consent from rights-holders should be dynamic, revisited periodically to ensure benefits to Indigenous communities are maintained.
c. Community Consent: Consent from a rights-holding community should not be reduced to consent provided by a Band Council or Indigenous government; decisions involving land require a vote, inviting participation from all rights-holders in a community.
d. Dispute Resolution: An UNDRIP/FPIC compliant Nation-to-Nation dispute resolution mechanism should be created to resolve potential disputes, e.g. where there may be contiguous and overlapping claims to Carbon Rights by rights-holders.

5. Create mechanisms to cover multiple land use types
a. Many projects and traditional territories cover multiple land types; ECCC needs to clarify their protocol for different land use types.

6. Include enabling mechanism for IPCA creation and project development
a. Protect Early Indigenous Protected and Conserved Areas (IPCAs) from Disadvantage: Ensure that IPCAs established before national protocols are in place are not penalized and that they can access all the same revenue streams and benefits as later projects.
i. In order to ensure that established IPCAs that precede national protocols receive the same benefits and revenue streams as later projects, ECCC can develop flexible criteria and advocate for creating a tailored approach for early IPCAs that didn't originally rely on carbon financing.  These approaches could include a modified version of the ‘additionality’ test, recognizing the achievements IPCAs have made while allowing them to qualify for carbon market benefits without needing to demonstrate new financial or regulatory barriers.  
ii. Encourage ECCC to engage with purchasers to create pathways for IPCAs. 
iii. B.C.’s Forest Carbon Offset Protocol (FCOP) promotes Indigenous engagement and collaboration, which may lead to joint decision making, but it does not assume joint decision making by default. Asserting jurisdiction through an IPCA can create pathways for potential co-decision making, but there are no formal agreements or mechanisms in place to guarantee this path. Therefore, we recommend that ECCC build on FCOP groundwork and draft clear protocols that enforce shared governance and co-decision making. 

7. Lessons from existing protocols 
a. B.C.’s Forest Carbon Offset Protocol version 2.0 (FCOP 2.0)
i. Require that rights-holders are involved in negotiations and decision-making from the outset of any carbon project. 
1. Using FCOP as a launching point (i.e Section 3.2.1) we recommend that the protocol specifically ensures that any potential carbon project proponent must obtain explicit consent and recognition from Indigenous Nations whose traditional territories may be impacted. The protocol therefore must require that rights-holders are automatically involved in negotiations and decision making from the start, meaning that rights-holders would have the ability to approve and reject projects based on their assessment. With this as a starting point, we recommend that the new federal protocol go further in centering Indigenous leadership by integrating Recommendation 3 (see above). 
ii. A Project Plan for a Project on Public land must include all of the following:
1. The entitlement to submit the Project Plan to the Director;
2. The entitlement to Offset Units or any other benefit issued in respect of the Sequestration Project from every other person who could reasonably have a claim to those rights. 
b. Improved Forest Management on Private Land federal offset protocol
i. Draw from and improve upon discounts to the contribution to the environmental integrity account laid out in the IFM private land protocol. We recommend deepening the discount percentage for projects that are Indigenous-led and for projects with Indigenous community-based monitoring and/or Indigenous involvement in risk management planning.

I welcome the opportunity to discuss these recommendations further. [Name] can be reached at [number] or via email at [email].
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